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Constable Rick Gammon

El Paso County, Precinct 2
4641 Cohen Avenue, Suite A

El Paso, Texas 79924

Office: (915) 757-9488   Fax: (915) 751-7623

March 5, 2009

Members of the House Judiciary

& Civil Jurisprudence Committee

Texas House of Representatives

Austin, Texas 78768

RE: House Bill 1069

Dear Chairman Hunter and the Honorable Members of the Committee:

As Parliamentarian and current Constable of the Year for the West Texas Justices of the Peace and Constables Association, an active member of the Texas Justices of the Peace and Constables Association, and on behalf of the elected Constables of the County of El Paso, I am writing to let you know my position on House Bill 1069, pending before the House Judiciary and Civil Jurisprudence Committee.

We are against House Bill 1069, for the following reasons:

1.  As proposed, any person over 18 years of age and not personally interested in the outcome of the suit could potentially serve most types of civil process.  This would include those persons with criminal pasts.

Persons serving civil process in the State of Texas need to be of the highest standards, to protect the integrity of our civil and criminal justice systems.  We as Texans cannot allow persons with criminal backgrounds, particularly in the areas of crimes against persons, crimes against property, and crimes involving elements of fraud, to serve civil process.  To do so would expose the public to unnecessary risk of such persons having the opportunity to contemplate committing further such acts, and/or draw into question the validity of the service of process itself.
If we are to enact any standards, we should instead enact standards that uphold high moral, ethical, and legal standards, not lower them.  We must do everything we can to keep our justice system intact, and this includes ensuring that anyone serving civil process in Texas has a clear criminal history, at or above the current standards for new licensing as a peace officer in the state of Texas (no Felony or Class A Misdemeanor convictions, no convictions for crimes of moral turpitude, and no crimes above Class C Misdemeanor within the last 10 years).
2.  The service of notices and orders, which may predicate writs, particularly those demanding the possession or taking of persons or property, as well as service of Forcible Entry and Detainer citations and judgment/enforcement writs, need to remain solely with the Sheriff or Constable, without judicial discretion.  These are tasks that can result in dire consequences for the process server. 

Scenario: A man in his 50's has lived in the same house for the last 15 years, purchasing his home on a 30-year, variable APR, "balloon"  mortgage.  He is terminated on layoff from his employer of 20 years, a job which he counted on in the first place to buy his home years earlier.  Thus, he is no longer able to make his mortgage payments after already cutting all other expenses in his personal budget, and is served with eviction process.  

Appearing at the hearing in person, this tenant loses his eviction case.  The presiding judge advises the tenant that he or she has five days to either appeal the judgment or vacate the premises.  Knowing that 

he has no grounds, the tenant does not appeal.  On the six day following the judgment, the landlord files for the Writ of Possession with the court, authorizing the Constable to supervise the removal of the tenant and his personal property from the home and give lawful possession of the premises to the landlord.

Before such a Writ can be executed, a written warning has to be posted on the front door of the premises at least 24 hours prior to the date and time the writ is to be executed.  Effectively, this notice tells the tenant exactly when the Constable or Sheriff's Office will come to evict him.  On eviction day, the tenant is ready to defend what has been his home for many years from a legal system he now feels is against him. 

Now, this may seem far-fetched, but in a recent eviction day incident in nearby Otero County, New Mexico, a police standoff occurred at a residence after the tenants fired upon arriving deputies. Luckily, no deputies were injured, but one of the tenants was killed, and another wounded.  Given our dark economic times, and the fact that even in better financial times the taking of a person or property results in high emotions from those targeted by the coming writ, it is necessary for the protection of both law enforcement and the public at large that peace officers carry out such writs, as well as any process document that predicates such a writ.  
While we recognize the rights and contributions of private citizens, businesses, and corporations engaged in civil process service, we cannot place them in harm's way in situations where there is increased risk for violence to occur.  Peace officers assigned to civil process are trained not only in civil process, but in interpersonal communications, crisis intervention techniques, tactical approaches to critical incidents, and more often than not in cardio-pulmonary resuscitation (CPR), automated external defibrillator (AED), and first aid processes.  
One might argue that law enforcement officers can always be called in at a later point after the trouble begins.  However, it is often that initial contact that can be managed in a positive way by the officer, due to his training and experience, that may mitigate the need for further action.  Conversely, if an incident occurs nonetheless, despite the best efforts of the serving officer to calm the situation, the officer's location is already known to dispatchers, ensuring that help is on its way immediately.  In addition, all critical information available from the initial officer and from police databases on the address and tenants can be relayed to responding backup officers and tactical teams, in the highest hopes of minimizing any further injury, whether officer or civilian.  Private civil process servers do not have such capabilities.  

Thus, we are against legislation which would allow anyone other than the Sheriff or Constable, under any circumstances, to deliver notices, precepts, or orders which immediately precede writs, as well as Forcible Entry and Detainer citations, enforcement orders, and writs requiring the taking of persons or property.  Peace officers, in the interest of public safety, must continue to serve such civil process.

I want to thank you for allowing me the opportunity to provide input on House Bill 1069, and ask that you strongly consider voting against this bill. 

Respectfully,
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Rick Gammon

Constable

